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I. INTRODUCTION 

Pennsylvania has no objections to the Draft Interim Special 

Master’s Report (the Interim Report). Further, Pennsylvania joins the 

brief submitted this day by the other Defendant States. Pennsylvania 

writes separately to raise just three points in response to Delaware’s 

objections. 

First, even if the Uniform Commercial Code (UCC), which is 

heavily relied upon by Delaware in its objections, provides the basis for 

defining what is a “money order” under the Federal Disposition Act 

(FDA), the UCC’s limited treatment of such instruments fully supports 

the conclusions of the Interim Report. 

Second, despite Delaware’s continued reliance in its objections on 

the UCC as the primary external source for giving meaning to the FDA, 

legislative history supports using the Uniform Unclaimed Property Act 

instead. 

Third, the Interim Report has correctly defined the phrase “third 

party bank check,” and Delaware’s objection ignores the legislative 

history.  
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II. ARGUMENT 

A. The Interim Report’s definition of “money order” is 
not overbroad. 

Relying chiefly on the UCC, Delaware objects to the definition of 

“money order” in the Interim Report primarily because, Delaware 

incorrectly claims, the definition “sweeps into the definition” too many 

types of prepaid instruments. See DE obj. at 3; see also id. at 4-8 (citing 

UCC). Yet, left out by Delaware is that the UCC itself—to the extent it 

applies or matters to the FDA, see infra § II.B—does not define the 

term “money order” at all, and what it does supply is a description 

inclusive of multiple types of instruments.  

In fact, observe the following definition from the State of 

Delaware’s own codification of the UCC: “‘Check’ means (i) a draft, 

other than a documentary draft, payable on demand and drawn on a 

bank or (ii) a cashier’s check or teller’s check. An instrument may be a 

check even though it is described on its face by another term, such as 

‘money order.’” 6 Del.C. § 3-104(f); see also 13 Pa.C.S. § 3104(f) (stating 

same); 12 C.F.R. § 229.2(k) (Regulation CC, note to definition of 

“check,” stating “A draft may be a check even though it is described on 

its face by another term, such as money order.”). Observe also the UCC 
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Official Comments, which further underscore that a money order can be 

multiple types of instruments:  

“Money orders” are sold both by banks and non-banks. They 
vary in form and their form determines how they are treated 
in Article 3. The most common form of money order sold by 
banks is that of an ordinary check drawn by the purchaser 
except that the amount is machine impressed. That kind of 
money order is a check under Article 3 and is subject to a 
stop order by the purchaser-drawer as in the case of ordinary 
checks. The seller bank is the drawee and has no obligation 
to a holder to pay the money order. If a money order falls 
within the definition of a teller’s check, the rules applicable 
to teller’s checks apply. Postal money orders are subject to 
federal law. 

UCC § 3-104, Official Comment 4 (emphasis added).  

In sum, based on the very source Delaware uses to support its 

claim—the UCC—its objection (that the Interim Report’s definition of 

“money order” is faulty because it permits multiple types of 

instruments to fall under its umbrella) should be overruled. 

B. The Uniform Unclaimed Property Act, and not the 
UCC, is the most relevant external source for giving 
the FDA meaning. 

Despite Delaware’s continued reliance in its objections on the 

UCC as the sole external wellspring for finding meaning of terms in the 

FDA, see DE obj. at 3-8, legislative history supports using the Uniform 

Unclaimed Property Act instead. By way of new support for this point 
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not already stated in prior briefs, the Court need look no further than 

Congress’s own use of the Uniform Unclaimed Property Act prior to its 

introduction of the FDA in May 1973 and its enactment a year later.  

Indeed, on May 13, 1970, the U.S. Senate considered bill S. 3011. 

See Congressional Record, 91st Congress, Second Session, Volume 116, 

Part 11, at 15354-15358 (attached as Exhibit A).1 Title II of S. 3011 

proposed an unclaimed property statute for the District of Columbia. 

Id. at 15355.2 The Congressional Record expressly states that the 

language of Title II was modeled on the 1966 Uniform Unclaimed 

Property Act: 

Title II, to be cited as the District of Columbia Unclaimed 
Property Act, would make the government of the District of 
Columbia custodian of unclaimed intangible property in the 
District. The provisions of this title are consistent with those 
adopted by the National Conference of Commissioners on 
Uniform State laws in 1966, and enacted in 18 States. 

1 Available at https://www.congress.gov/91/crecb/1970/05/13/GPO-CRECB-
1970-pt11-6.pdf; see also https://www.congress.gov/bound-congressional-
record/1970/05/13. See generally Hadley v. Kellogg Sales Co., 243 F. Supp. 3d 1074, 
1087 (N.D. Cal. 2017) (“Similarly, courts regularly take judicial notice of 
congressional records.”).

2 Of the 100 Senators in 91st Congress on May 13, 1970, over 70 of them 
were still there on May 29, 1973 when the FDA was first introduced by Senator 
Hugh Scott (PA) in the 93rd Congress, including Senator Scott himself. See United 
States Senate, Senators of the United States, 1789-present, at 68-69, available at 
https://www.senate.gov/artandhistory/history/resources/pdf/chronlist.pdf; see also
https://www.senate.gov/senators/Senators1789toPresent.htm. 
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Id. at 15357; see also id. at 15358 (additional reference to Uniform 

Disposition of Unclaimed Property Act). Notably, Section 203(c) of 

Title II stated, in relevant part, as follows: 

The following property held or owing by a banking or 
financial organization or by a business association is 
presumed abandoned: 

…. 

Any sum payable on checks certified in the District or on 
written instruments issued in the District on which a 
banking or financial organization or business association is 
directly liable, including, by way of illustration but not of 
limitation, certificates of deposit, drafts, money orders, and 
travelers checks, that, with the exception of travelers checks, 
has been outstanding for more than seven years from the 
date it was payable or from the date of its issuance if payable 
on demand[.] 

Id. at 15355. In other words, Congress plainly was aware of the 

Uniform Unclaimed Property Act at the time it introduced and enacted 

the FDA and was plainly relying on that model law to give the FDA 

shape and meaning.  

Thus, Delaware’s continued insistence that the Court should rely 

exclusively or primarily on the UCC to assist in interpreting the FDA is 

without support. 
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C. Delaware’s preferred definition of “third party bank 
check” ignores the legislative history. 

Delaware suggests the adopted definition for “third party bank 

check” in the Interim Report makes such a check “not a similar written 

instrument to money orders and traveler’s checks”; yet that position is 

contrary to the views of the United States Treasury expressed to 

Congress in 1973. See Senate Report No. 93-505, 93rd Congress, 1st 

Session, at 5 (Nov. 15, 1973).  

In fact, when Treasury urged the Committee on Banking, Housing 

and Urban Affairs to modify the then-pending bill, it did so because it 

was concerned that the law would inadvertently sweep in instruments 

that were similar in kind (in that they were “instruments for the 

transmission of money,” see id. at 5), but not similar in terms of 

escheatment concerns. See id. The similarity of so-called “ordinary 

checks,” see DE obj. at 13, and money orders and travelers checks is 

even more obvious when the Court considers that at the time Treasury 

submitted its letter on November 1, 1973, the then-pending bill still 

spoke in terms of instruments that were “issued” and not in terms of 

ones that were “purchased.” That change occurred in Committee after

Treasury submitted its letter and after the Committee reviewed the 
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separate letter from the Federal Reserve Board, which underscored 

concerns with the use of the word “issued.” See id. at 3-4, 6. In other 

words, so-called ordinary checks are and were instruments for the 

transmission of money that were “issued,” and Treasury, rightly, 

pointed out that Congress should not use language that “is broader 

than intended” and thereby sweep in such instruments. See id. at 5. 

Finally, and persuasively (though certainly not dispositive), 

Delaware’s suggestion that the adopted meaning of “third party bank 

check” is not consistent with “the ordinary meaning of the words” of the 

FDA is belied by the statutory enactment of at least one state shortly 

after the enactment of the FDA. See DE obj. at 14. Specifically, in 1983, 

the State of Washington passed its version of the Uniform Unclaimed 

Property Act of 1983. See Washington 1983 Session Laws, ch. 179.3 In 

the enactment, Washington supplied a definition for “Third party bank 

check,” which stated as follows: “‘Third party bank check’ means any 

instrument drawn against a customer’s account with a banking 

organization or financial organization on which the banking 

3 Available at https://leg.wa.gov/CodeReviser/documents/sessionlaw/1983c179
.pdf; see also https://leg.wa.gov/CodeReviser/Pages/SessionLaw/1983%20Session%
20Laws.aspx. 
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organization or financial organization is only secondarily liable.” See id. 

at § 1(15), presently codified at Wash. Rev. Code  § 63.29.010(17). In 

other words, in addition to the Special Master, at least the House, 

Senate, and Governor of Washington found correct that a “third party 

bank check” is simply an “ordinary check.” 

In conclusion, Delaware’s objections regarding the Interim 

Report’s definition of “third party bank check” should be overruled. 

III. CONCLUSION 

The Interim Report correctly concludes that Delaware has 

wrongfully received custody of sums—several hundred million dollars—

that should have rightfully been submitted to the respective Defendant 

States under the FDA. Accordingly, Pennsylvania respectfully urges the 

Special Master to overrule the objections of Delaware. It further 

respectfully requests that the Special Master submit to the Supreme 

Court a report identical to, or substantially identical to, the present 

Interim Report.  
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